GUIDELINES FOR CREATING
A FEE POLICY
STATEMENT (FPS)
A Fee Policy Statement (FPS) establishes written guidelines
that are designed to help plan sponsors and other fiduciaries
prudently review the fees and expenses incurred by the plan
for services rendered on behalf of the plan.
The fiduciary review of the plan’s services
and their related fees under a FPS is intended
to supplement the fiduciary review of the plan’s
investment vehicles. The plan’s procedures for
prudently selecting and monitoring the plan’s
investment vehicles may be separately addressed
under an Investment Policy Statement (IPS).

According to the U.S. Department of Labor (DOL), plan
sponsors and other responsible fiduciaries must engage
in an “objective process” designed to gather certain key
information concerning the plan’s service providers and
their compensation. As is the case with an IPS, a plan is
not required to maintain an FPS. However, an FPS can
serve as an effective tool that can help plan fiduciaries
meet these DOL requirements.
Creating an FPS should be done in accordance with the
Plan Sponsor’s legal counsel. An FPS may vary widely
from plan to plan, but representative topics that may
be covered in a FPS would include:
The purpose and objective of the plan and FPS
Fiduciary duties relating to the plan’s payment of fees
Roles of the Plan Fiduciary and service providers
Overview of fiduciary review process
Gathering information about service providers
and their services
Gathering competitive pricing information
Comparing provider’s fee against competitive
pricing information
Special considerations for bundled services
Allocation of plan expenses
Fee disclosures to participants

For Financial Professional use with plan sponsors.
These Guidelines are intended for general informational purposes only. Neither these Guidelines nor any information or services provided by your Financial Professional constitute
legal, tax or investment advice. Plan fiduciaries should consult with their legal counsel to understand the full scope of their responsibilities under ERISA with respect to plan fees and
expenses. Neither your Financial Professional nor your Financial Professional’s firm shall be deemed to be acting as a “fiduciary” under ERISA in furnishing services to your plan.
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I

The purpose of the plan and the FPS
• Identify the plan and the employer sponsoring such plan, as well as the identity
of the actual plan fiduciary (the “Plan Fiduciary”) who is responsible for reviewing
the plan’s service providers and their fees, which may be the employer itself,
a committee or an individual.

II

State that the FPS establishes guidelines for prudently reviewing the fees payable
by the plan to its service providers.

•

Specify that these guidelines also address the required fee disclosures made by
providers to responsible plan fiduciaries under Section 408(b)(2) of the Employee
Retirement Income Security Act of 1974, as amended (“ERISA”), and the related
regulations (the “408(b)(2) Regulations”).

Fiduciary duties relating to the plan’s payment of fees
• Specify that under the plan trust requirements of ERISA, other than paying benefits
to participants, plan assets may only be used to pay “reasonable” plan expenses.1
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•

•

Explain that the Plan Fiduciary must ensure that plan expenses are reasonable,
using the skill and care that a prudent person familiar with such matters would
use in accordance with the duty of prudence under ERISA.2

•

State that, in general, the use of plan assets to pay a service provider constitutes
a “prohibited transaction” under ERISA, unless the provider delivers fee disclosures
to the responsible Plan Fiduciary in accordance with the 408(b)(2) regulations.

•

Explain that under DOL rules, the Plan Fiduciary must engage in an “objective
process” designed to gather the information necessary to assess: (a) the qualifications
of the plan’s service providers; (b) the quality of their services; and (c) the
reasonableness of their fees in light of the services provided.3

•

State that the Plan Fiduciary will review a provider’s 408(b)(2) fee disclosures
and all other necessary information using the guidelines in the FPS.

For Financial Professional use with plan sponsors.
ERISA Section 403.
ERISA Section 404.
See, e.g., DOL Information Letters to D. Ceresi (Feb. 19, 1998) and to T. Konshak (Dec. 1, 1997).

(continued)

III

Roles of Plan Fiduciary and service providers
• Describe the Plan Fiduciary’s role and responsibilities in the selection of the service
providers to the plan and approving the use of any plan assets to pay their fees.
•

Identify the significant providers of plan services, which may include the following:
{
{

{

•

IV

A third-party administrator responsible for compliance testing and other highlevel plan administrative services (“TPA”).
A Financial Professional engaged to assist in the oversight of the plan’s investments
(the “Financial Professional”).

Explain that the Financial Professional, TPA, ERISA counsel or another third-party
may assist the Plan Fiduciary in identifying, gathering and interpreting the relevant
information in accordance with the FPS.

Overview of fiduciary review process
• Specify that prior to the initial selection of a service provider to the plan, the Plan
Fiduciary will:
{

Gather all necessary information from the proposed provider.

{

Gather competitive pricing information.

{

V

A provider of core recordkeeping services for the plan (the “Recordkeeper”).

Prudently compare the proposed provider’s compensation against the
competitive pricing information.

•

Explain that for purposes of monitoring the plan’s existing service providers,
the Plan Fiduciary will periodically gather updated information and prudently
compare their compensation against competitive pricing information.

•

Identify the anticipated frequency of the Plan Fiduciary’s periodic reviews of the
existing service providers for monitoring purposes (e.g., once every three years).

Gathering information about service providers and their services
• Specify that the Plan Fiduciary will gather all necessary information concerning
the plan’s service providers and their services, which may include the following:
{

{

{

Qualifications of provider such as a firm résumé, summary biographies of
key personnel, the firm’s history and client base.
Scope and quality of services, such as a written explanation of services, brochures,
website information, client referrals and the firm’s policies and procedures.
Total compensation, including any direct compensation that is invoiced, as
well as any indirect compensation that is automatically payable from a plan’s
investment vehicles, such as 12b-1 fees or revenue-sharing payments.

For Financial Professional use with plan sponsors.
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VI

Gathering competitive pricing information
• State that the Plan Fiduciary will gather competitive pricing information,
which may be obtained as follows:
{

{

{

{

•

VII

Soliciting bids from multiple service providers, including information concerning
the provider’s qualifications, as well as the scope and quality of services.
Benchmarking analysis from a vendor who is able to benchmark the plan’s
fees and expenses using market data from an appropriate peer group of plans.
Survey data from 401(k) trade associations and consulting firms, which typically
include survey results from a large number of plans participating in the survey.
Other sources of informal pricing information, which may be available through
financial and benefits professionals, including the plan’s Financial Professional or TPA.

Explain that the Financial Professional, TPA or another third-party may assist
the Plan Fiduciary in gathering and interpreting competitive pricing information
in accordance with the FPS.

Comparing provider’s fee against competitive pricing information
• Specify that an evaluation of a service provider’s fee against competitive pricing
information involves an “apples to apples” baseline comparison.
•

State that the FPS establishes guidelines for prudently reviewing the fees payable
by the plan to its service providers.
{

{

•

A provider’s fee formula may take different forms, including an asset-based
fee, a per-participant fee, a per-plan fee or transaction-based fees.
To draw a baseline comparison of a provider’s fee against the competitive
pricing information, all fees should be converted to the same form (e.g.,
asset-based fee or per-participant fee).

State that the reasonableness of a provider’s fees should be evaluated based
on all relevant factors, including the quality of the provider’s services.
{

{

Explain that a provider’s fee should not be deemed to be excessive based
solely on a comparison of pricing information only.
Specify that providers with higher-than-average fees may be utilized, so long
as they are appropriate in light of the services provided (e.g., high service
quality, responsiveness to inquiries, customized services).

For Financial Professional use with plan sponsors.
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•

State that if the Plan Fiduciary concludes that a provider’s fees are excessive in
light of the services provided, the Plan Fiduciary may take the following actions.
{

Renegotiate the fee.

{

Request enhanced or additional services.

{

{

VIII

Request any indirect compensation to be credited to a fee recapture account,
which may then be utilized for the benefit of the plan and its participants.
Consider an alternative provider of services.

Special considerations for bundled services
• Explain that certain providers may bundle their offerings of services and/
or investments.
{

{

•

As a further example, a Recordkeeper may also offer to serve as the TPA
for a plan under a bundled arrangement, eliminating the need to hire a
separate “local” TPA.

Explain that for purposes of evaluating a bundled offering, the Plan Fiduciary
may either “unbundle” the relevant offerings and evaluate the fee
for each separate offering, or evaluate the integrated fees and expenses
for the bundled offering as a whole.
{

IX

For example, a mutual fund or insurance platform may be willing to serve
as a plan’s Recordkeeper, but only if the plan agrees to use certain investment
vehicles offered by such platform.

If evaluating the cost of a bundled offering as a whole, it would be appropriate
to compare such cost to those of other bundled offerings for purposes of a
baseline comparison.

Allocation of plan expenses
• State that the employer sponsoring the plan will pay all fees and expenses
for “settlor” functions relating to the employer’s decision to establish the
plan, change the plan design or terminate the plan as required under ERISA.
•

Explain that all reasonable fees and expenses related to the operation and
administration of the plan may be paid from plan assets, unless and to the
extent the plan’s governing document provides otherwise.

•

State that if the method for allocating expenses to the accounts of participants
is specified in the plan’s governing document, the Plan Fiduciary will ensure
the fees of the plan’s service providers are allocated in this manner
{

4

If the allocation method is not specified in the plan’s governing document,
the Plan Fiduciary will prudently select a method that has a “rational basis”
for how expenses are to be allocated to participants (e.g., asset-based fee,
per-participant fee, transaction-based fee) in accordance with DOL guidance.4

For Financial Professional use with plan sponsors.
DOL Field Assistance Bulletin 2003-3.
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X

Fee disclosures to participants
• State that the employer sponsoring the plan will pay all fees and expenses
for “settlor” functions relating to the employer’s decision to establish the
plan, change the plan design or terminate the plan as required under ERISA.

Final thought: In general, the courts have held
that plan fiduciaries are accountable for any written
procedures used to administer and manage their
respective plans. Any procedures established in
an FPS should be followed. Don’t set up a process
that is too restrictive or difficult to be followed by
the plan’s fiduciaries.

For Financial Professional use with plan sponsors.
All investments involve risks, including the loss of principal. Legg Mason, Inc., its affiliates, and its employees are not in the business of
providing tax or legal advice to taxpayers. These materials and any tax-related statements are not intended or written to be used, and
cannot be used or relied upon, by any such taxpayer for the purpose of avoiding tax penalties or complying with any applicable tax laws or
regulations. Tax-related statements, if any, may have been written in connection with the “promotion or marketing” of the transaction(s)
or matter(s) addressed by these materials, to the extent allowed by applicable law. Any such taxpayer should seek advice based on the
taxpayer’s particular circumstances from an independent tax advisor.
Any information, statements and opinions set forth herein are general in nature, are not directed to or based on the financial situation or needs
of any particular investor and does not constitute, and should not be construed as, investment advice, forecast of future events, a guarantee
of future results, or a recommendation with respect to any particular security or investment strategy. Investors seeking financial advice
regarding the appropriateness of investing in any securities or investment strategies should consult their financial professional.
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